DATE : December 13, 1G77

163 Charles Carroll
FROM: Larry J. Bourret
SUBJECT: Tax Exemption (sales tax) for Conservetion Districts

You will recall that we were asked about this subject 2zt the WACD meeting
tTast week.

would you review past opinions on this and advise me if an opinion has been
issued previously?

hank you.
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Larry J. Bourret
Commissioner
Wyoming Department of Agriculture

RE: Wyoming sales tax and Conservation Districts

Dear Larry:

This is in reply to your letter of December 13, 1977,
concerning whether Conservation Districts within the State
of Wyoming are exempt from sales tax.

The only previous Attorney General Opinion pertaining
to taxes involving conservation districts that I am aware of
is Opinion No. 83 dated July 18, 1956, which held that the
real property owned by such districts was subject to taxation.
This conclusion was based on the fact that the legislature in
1955 took away the exemption for such taxes as provided in
the 1945 Act.

However, with respect to sales taxes, Attorney General
Opinion No. 76-01 dated March 24, 1976, which held that sales
made by weed and pest control districts are subject to the
Wyoming sales tax, is applicable to conservation districts.

As stated in both the 1956 and 1976 Opinions, a statu-
tory grant of exemption from taxation is never presumed, but
must be clearly conferred in plain terms and strictly con-
strued. Consequently, any sales (as that term is defined in
the Weed & Pest Opinion) made by a conservation district under
the authority conferred upon it, and specifically under the
provisions of W.S. 11-245(G) and (L), would be subject to
sales tax, as the current Act (Wyoming Conservation Districts
Law, W.S. 11-234 through 11-249) does not specifically exempt
a district's sales from the collection and remittance of
such tax.
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On the other hand, sales to conservation districts are
specifically exempt from sales tax and the district does not
have to pay the same since they are a governmental subdivi-
sion of the State. (W.S. 39-6-405(a)(xi) effective January
1, 1978.) This district exemption was contained in prior
law but recodified by the 1977 Legislature.

This letter of advice is strictly for your use and the
agency involved; it does not nor should it be construed to
be a formal Attorney General's opinion and accordingly, it
is not to be disseminated, cited, published or reprinted as
an Attorney General's opinion.

Civil Division
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OPINION NO. 76-01

1

'O: Rudolph Anselmi, Chairman
State Tax Commission and
Board of Egualization

BY: V. Frank Fendicino
Attorney General - i

James D. Douglass
Special Assistant
Attorney General

QULESTION: Ere sales made by weed and pest control districts
subject to a Wyoming sales tax?

ANSWER: Yes.

DISCUSSION

The Wyoming Veed and Pest Control Act of 1973, provides,
in W.S. 11-69.10(b), that lhoards of dircctors of weed and pest
districts may sell agricultural chemicals which are registcered
with the Vyoming Denartment of Augriculture. The Act also author-
izes application of chemicals by a district under specific
circumstances commonly known as "force control" vrograms. This
opinion, however, is limited to "cales" of chemicals pursuant to
W.S. 11=69.10(b) . Applications of chemicals by districts under
"forced control" programs under W.S. 11-69.10(a) are considered
"charges" as distinguished from "sales". See page 858, Official
Oninions of Attorney Ceneral 1948-1953,

A csale is defined by W.S. 39-287(h) of the Sclective Sales
Tax Act of 1937 as:

"[Alny transfer of title or rosscs-
sion or Ioth, exchance, barter,...
in any 1 anner or by any neans
vhatsocver, of tancikle nrersconal
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propertv, for a consideration..."
Further, a retail sale is declared by W.S. 392-287(e) to
be:
"All sales made...to a consumer or
user or to any person for anv pur-
pose other then resale..."
Tangible personal property is set forth bv W.S. 39-287(1)
as:

"Personal property which may be
seen, weighed, measured, felt,
touched, or is in any other manner
perceptible to the senses."

These definitions of "sale", "retail sale" and "tancgible
versonal property" are extremely broad. A basic rule of taxation
expressed by the VWyoming Supreme Court is that exemptions are not
favored - 'and taxation is held to be the rule and the exemption the
exception. There is a presumption against exceptions to taxation
and in favor of the taxing power. State Board of Equalization v.
Viwvoming Auto Decalers, Association, 395 P.2d 741 (Wyo.), Chicago
and Northwestern Railway Co. v. City of Riverton, 246 P.2d 789
(lvo.). This rule, of course, means that exemptions mnust be
clearly expressed and specifically provided.

A search of the Vyoming statutes has revealed no exemption
for sales of chemicals bv weed and nest control districts. The
transfer of title or wossession of the chemical from the district
to the consumer or user is clearly a retail sale on which an
excise tax is levied by W.S. 39-291(a).

The fact that weed and pest districts could be censtrued
to be political subkdivisions does not ipso facto excempt their

sales from taxation. The Tyoming Sales Tax 2Act in W.S.
39-287(a) declares that the term "percon" shall include political
subdivisions of the State. A '"retailer" is defined in

subparagranrh (e) of the same statute as a person doing a retail
rusiness and selling to the user or consumer. Thus vhen the dis-
tricts sell chemical, pursuant to W.S. 11-69.10(b), the districts
are by the terms of the Sales Tax Act, "perscons" making "retail
csales" to consumers or users. Such sales are taxable nursuant to
W.S. 3%-291(a).
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This opinion expressly overrules the opinion dated Septem—
ber 29, 1954, by Fobert A, !icKav, Assistant Attorney General,

Official Oninions Attorney Ceneral of Wyoming 1953-1956.

Respectfully subnitted,

e C DO

V. Frank Héndlclno
Attorney General

o T e

James D. Douglass
~—~Special Assistant
Attorney Ceneral
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