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October 12, 1978 

Honorable John Rooney 
Attorney Genera 1 
State of Wyoming 
Capitol Building 
Cheyenne, Wyoming 82002 

Dea r Mr. Rooney: 

Attached is an October 2 letter from the LaPrele-Glenrock Conservation District, 
a duly constituted district under W.S. 11-19-101 through 11-19-118, as amended. 

This district has asked me to request an opinion on behalf of the sponsors who 
are: 

1. The Conservation District 
2. Converse County 
3. The City of Doug 1as 

The two questions relate to floodinq and responsibility. The district has attached 
a letter from the Chairman of the County Commissioners and a map which I am also 
forwarding to you. 

I request an opinion on their two questions. If you need more details, please 
advise. 

Sincerely, 

~ 1 \'~/ i .A·.~~ I.--r-
Larry J. (~qurret, Cha i rman 
Conservation Commission 

LJB/rdm 

CC: Wayne Edgerton 

PROTECT OUR HERITAGE 
through tho
 

Con~l'!r\l"lion of Wyoming's Natural Resource.;
 



CONVERSE COUNTY DOUGLAS, WYO, 
Route 6 • Douglas, Wyo. 

State Conservation Co'lPlis~; '~n 

2?l9 Carpy Av~nu0 

Cl"eyennp, -;.r- 1i..l'lg '0 c 

Attention:' Larry Bou:rctt',. ell'ir :"In 

Gentlelflan: 

t the nresent tilne T,;(.; ~re Da tci 1 ,ir.6 1dth ;h...: TOtTI of Dou:::las and 
lihe Converse COl'ntJr r, IL":S ioners in develope l~nt o' a P -. ):,. '..'i..tcrshei 
Plan -nrl ....nYiron::Jr t: I pact statem nt 'or the Douglo.s '::>.te_s ed. 
'fhe Soil Con erv3. ,ion .:)ervi e i3 P' ov:' dint:> tcclmi(;i.ll c!'in I ,e' , 
',.,Si3tl!l~. 'In the )1'ojf C t.. Tl IS "'-"k '_ 11 •• . 1-::":' [, 1 " 0,'( t. 
'j··'!te. rc".,t 0 ,he o~, (,.~, ~~ l'ri·'vr oin': i (' - 1'; iC:'T at, Jl1C;j,." 

[In:;sent ti Ti e. 

D this "vie"- t r ':('Y'~: [)l ~') To' se'-t to tr'e _ .1f·r: "6 'C':'al 
f":o'mse1 ill . "sL_!'!!"! t, J.e. (0' ~). ~r:c r .:.. Jed ~,.Y1e q'." ;0n:: :' ,-' 

inc, "'::.he a:'T Sf' 1en ..:3 t 1 ,h' J -'eC>1 - ' out . et~'e::!l the ] oca sponsor::>lTO 

Tnd the So' onserv::ltion SCi:~n e:'__ or h2.nl 'in. oten+ial da· es :"l'or'[ 

i C is ed frea cne;,r, pcpth nd 'u.rJ.tio:~ ro.: 1. O(lin-r 0' t,.o ccmt, 
ron.ds crossin 1 "1 e., "lr< 1. The ~ nr:: (" G '1 fY ''::''': .'.. t:.: .' v', tho> 
C.C 81';;ion o:,.,iu.:..on....:l lllO_""~ -rita +,1i3 '.~;rl:;-:' ••he t,; r(;lnt,r 
rO~I.r:llor,1t··on- 11'r'; 1, t~rir:_ '·S·~ n . on thE:; t,- ied ::'oj-"t r.a 

Peak dis(~h'1rges' -';.lll; lr ".~'lF~t .- -: ~"'1., of the r i. 1 rr c' '--:L 1 
.; ncrease ab ut lq.: in 3 ~; cr~ance cvent (onc'" iL 1 -'0 yc"rs) ~n(l. a "oc;t 
17:' in 3. 10'; clanrc even"':; (oncE ir JO r ars). TL~ flCI' ,J.,cdll .... ~)lJr:=:; 

'S 'lts;n <:In jn r ~3ed,lool f::lter (Cpt)'1 [1:' 'lOQut -.r; le,::::t 1n1 ".E:" 

r,,::>t 11ea.')1..Ta' y increa"e the "11" a inrnrted "':",hl: "2:' . " \ VI r,~. "i-o. -r 

"nd'.l.ced D:-TJ:,cal ria r:- ~c in iJhc lood plr.-.in ':3 C:Y.l1cctl"(; haFeVE-Y' II 

Gome "\-mulrI OCC1T, s"')ons rs FO'lle' )0 cS"'Jor~i.t 8 ~O1"' Lte ndri~ional 

d \ ges (S€-8 .L.he attached lEtt,ET "ron tr.e Cha:_rn3.n, ~OnVf~rGC vC111t.. 
OJ.1l"ili s~ oners ). 

In ("Tder to clar'j I
T "':.JJe ositi n 0=' the ::-~Jonso S ",Y). 'he 30:1 Ccnscrn

tion ervice on this '""ttcr, He g,sk tria t YOu req"Ues~ an pillion from 
to State Attorne~l Gener 1 en the f 1 O~T' 1"': .~ 0 q. e~; 'J":'ons: 

1)	 Th, ~i.ng til'le 0": flood1J~ter :lJ.i.undat· n or if tIle roac.a;ay [:as 
been dar.agpd t "1ood1 tE.r, 10 the COUl1.L,~" COiIJ",issio:.1crs .'3ve 
tIle ight,':r state sta'lltC., to '~e ::I01'c.. il;:.- clo"E ~h rO"ld1:D.j'. 

2)	 C01L.,..:L the local spon ors or i',;1e S 'il non d'va ticn .... ervicc e 
held li:lt..le"or )crsc·l13.1 inju.rJ tl"1'lt ."liGht O( cur '" a _·(.::~;"2.t 

of "b.. c (~iJ':''lty road 3 bei.ng floorled? 



CONVERSE COUNTY DOUGLAS, WYO. 
Route 6 • Douglos, Wyo . 

. [e need en pmJ-on ..:'roI'l -::'hc S-'- tE; . ttorney GGm..i~~.l on .he. c t.\·o 
qu:::.stions as 800 _ as i)o3sible • 

.obort V 111llan, Chao Tl!\.'1n 

Lq Prole - (}lc ocl{ Con.,e. va1;ion !.Jis :~_ ict 

A: tachrncnts 



" .::e»-r f :.. 1" ! 
.....-")ftO:----. • ., :';." ,. 

CONVERSE COUNTY COMMISSIONERS ;=-:=---t~ 
Drawer 990 

Douglas, Wyoming 82633 
GCi:O 

OKW 

Mr. B1a in eO. Hall i day, 
State Conservationist 
P.O. Box 2440 
Casper, Wyoming 82602 

Dear Mr. Halliday: 

We are aware that the structural measures planned for the 
Douglas Watershed will result in some increased flooding of two 
of our county roads, which cross Miller Draw, South of the Town 
of Douglas. 

We do not feel that this will create any serious problems 
for the residents of the County, as these roads are subject to 
occasional overflow under the present situation. 

As a sponsor for the Douglas Watershed Project, we will allow 
the increased flooding to occur and will accept the responsibility 
of maintaining the roadways under the future flooding conditions 
as we have under past flooding conditions. 

During times of flDOd water inundation or if the roadway has 
been damaged by floodwaters, we have the right to temporarily 
close the roadway as provided by Wyoming Statute 18-149, which says: 

18-149.7: To layout, alter or discontinue any road running

through the County, and for such purpose may acquire title to
 
lands therein, either by gift, prescription, dedication, the
 
exercise of the right of eminent domain, purchase or lease;
 
and also perform such other duties respecting roads as may be
 
required by law.
 

S~cer~lY, ;}Q
p~/~ 

:. '. ~ ';1 :'~'~ Ric ~ a r d Bur ks , 
.c,. '. ... , ~~ Chal r man 

RB/vg 
(~\ t~'. .~\'_-\ 

\. 
" 



. ED HERSCHLEROF WYOMINGTHE STATE 
GOVERNOR 

Jittoltney rJeneltal 
CHEYENNE, WYOMING 82002 

V, FRANK MENDICINO 
ATIORNEY GENERAL 

october 25, 1978 

Mr. Larry J. Bourrett 
Chairman, 
State Conservation Commission 
2219 Carey Avenue 
Cheyenne, Wyoming 82001 

Dear Mr. Bourrett: 

_ You have presented certain facts whereby the La Prele
-G~~~~ Soil and Water Conservation District, Board of County 
Commissioners of Converse County, and the City of Douglas, 
Wyoming are participating in the development of a PL-566 Water
shed Plan and Environmental Impact statement for the Douglas 
Watershed. It is anticipated that as a result of certain con
templated construction there will be some increased flooding 
of two county roads. As a result of this flooding condition, 
you have ask for opinions on the following questions: 

1. During times of floodwater inundation or if the
 
roadway has been damaged by floodwater, do the County
 
Commissioners have the right, by state statute, to
 
temporarily close the roadway?
 

2. Could the local sponsors or the Soil Conservation
 
Service be held liable for personal injury that might
 
occur as a result of the county roads being flooded?
 

Answer to Question No.1; 

W.S. 18-3-504 sets out the general powers of the
 
county commissioners. §(a) (vi) states:
 

Layout, alter or discontinue any road 
running through the county, and for 
such purpose may acquire title to lands 
therein, either by gift, prescription, 
dedication, the exercise of the right 
of eminent domain, purchase or lease; 
and also perform such other duties re
specting roads as may be required by 
law. 

= 



Larry J. Bourrett 
October 25, 1978 
Page Two 

W.S. 24-1-104 states: 

All county roads shall be under the 
supervision, management and control 
of the board of county commissioners 
of the county wherein such roads are 
located . 

It becomes apparent that the county is obligated to 
properly maintain and control their highways. The responsi
bility of safe travel of the traveling motorists is a primary 
concern to the county, thus, if within their wisdom and dis
cretion, situations exist that require the closing or limiting 
of the use of a highway, they are authorized to so do. 

Answer to Question No.2: 

W.S. 18-2-101(a) states: 

Each organizaed county in the state is 
a body corporate and politic. The powers 
of the county shall be exercised by a 
boa~d of county conm,issioners which may: 

(i) Sue and be sued . 

Most recently, the Supreme Court of Wyoming in Oroz 
v. Board of County Commissioners of Carbon County, Wyo. ~ 
P2d 1155 (1978) abrogated the sovereign immunity of all counties. 
Thus, your question must be answered that the county can be sued 
for injuries or damages caused by the flooding of the county roads. 
This is especially so when it would be through the action of the 
county that a road would be closed or damaged by admittedly county 
action. It is further noted that by an undated letter from the 
Converse County Commissioners, signed by Richard Burks, Chairman, 
that the county would accept the responsibility of maintaining the 
roadways under future flooding conditions as they had under past 
flooding conditions. 

As to the liability of the local sponsors and the Soil 
Conservation Service being liable for personal injury that might 
occur as a result of the county roads being flooded, it is axio
matic that anyone can be sued. It is impossible to predict what 
a jury or court would do, but it would appear logical to say that 
if only the county exercised the control over the roads then the 
other parties should not be held responsible. 



Larry J. Bourrett
 
October 25, 1978
 
Page Three
 

This letter of advice shall not be considered a formal , Attorney General opinion and shall not be copied, reprinted, 
cited, or disseminated as such. 

Your~ ruly, 

~Jd> 
,.' Glenn A. Williams 
. Senior Assistant 

Attorney General 

GAW:csw 


